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Bl LL NUMBER: AB 2957 CHAPTERED
Bl LL TEXT

CHAPTER 780

FI LED W TH SECRETARY OF STATE SEPTEMBER 22, 2002
APPROVED BY GOVERNOR SEPTEMBER 21, 2002

PASSED THE ASSEMBLY AUGUST 30, 2002

PASSED THE SENATE AUGUST 28, 2002

AMENDED | N SENATE AUGUST 26, 2002

AMENDED | N SENATE AUGUST 14, 2002

AMENDED | N SENATE AUGUST 5, 2002

AVMENDED | N SENATE JUNE 17, 2002

| NTRODUCED BY  Assenbly Menber Koretz
FEBRUARY 25, 2002

An act to add Chapter 4 (commencing with Section 1400) to Part 4
of Division 2 of the Labor Code, relating to enpl oynent.

LEQ SLATI VE COUNSEL' S DI GEST

AB 2957, Koretz. Enploynment: mass |ayoffs, relocations, and
term nations.

Existing | aw provides for a system of |abor standards enforcenent
adm ni stered by the Labor Conm ssi oner.

This bill would preclude enployers fromordering a mass | ayoff,
rel ocation, or termnation, as defined, of an industrial or
comercial facility enploying a prescribed nunber of people, wthout
first giving 60 days' notice to affected enpl oyees and specified
gover nnent agencies. An enployer would not be required to conply
with the 60-day notice requirenent established by this bill if the
enpl oyer is actively seeking capital or business that would enabl e
t he enpl oyer to avoid or postpone a relocation or termnation, and
t he enpl oyer reasonably and in good faith believed that giving the 60
days' notice would preclude the enployer fromobtaining the capital
or busi ness.

This bill would further provide for civil penalties against an
enpl oyer who fails to provide the required notices. Enployees who
bring a civil action to enforce the provisions of this bill would, at
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the discretion of the court, be entitled to recover attorney's fees.
The court would al so have discretion to reduce the anount of an

enployer's liability if the enpl oyer conducted a reasonabl e

I nvestigation in good faith and had reasonabl e grounds to believe

that it was not violating the law. Paynents to a person by an

enpl oyer who is liable to that person under this bill would not be

consi dered wages or conpensation for personal services for purposes

of unenpl oynent insurance, and unenpl oynent insurance benefits would

not be denied or reduced by those paynents.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWE:

SECTION 1. Chapter 4 (comencing with Section 1400) is added to
Part 4 of Division 2 of the Labor Code, to read:

CHAPTER 4. RELOCATI ONS, TERM NATI ONS, AND MASS LAYOFFS

1400. The definitions set forth in this section shall govern the
construction and neaning of the terns used in this chapter:

(a) "Covered establishnment” neans any industrial or conmerci al
facility or part thereof that enploys, or has enployed within the
precedi ng 12 nonths, 75 or nobre persons.

(b) "Enpl oyer" neans any person, as defined by Section 18, who
directly or indirectly owns and operates a covered establishnent. A
parent corporation is an enployer as to any covered establi shnent
directly owned and operated by its corporate subsidiary.

(c) "Layoff" nmeans a separation froma position for |ack of funds
or lack of work.

(d) "Mass |layoff" neans a layoff during any 30-day period of 50 or
nore enpl oyees at a covered establishnent.

(e) "Relocation" neans the renoval of all or substantially all of
the industrial or commercial operations in a covered establishnment to
a different location 100 mles or nore away.

(f) "Term nation" neans the cessation or substantial cessation of
| ndustrial or commercial operations in a covered establishnent.

(g) (1) This chapter does not apply where the closing or layoff is
the result of the conpletion of a particular project or undertaking
of an enpl oyer subject to Wage Order 11, regulating the Broadcasting
| ndustry, Wage Order 12, regulating the Mdtion Picture Industry, or
Wage Order 16, regulating Certain On-Site Cccupations in the
Construction, Drilling, Logging and Mning Industries, of the
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| ndustrial Welfare Comm ssion, and the enployees were hired with the
under standi ng that their enploynent was |[imted to the duration of
t hat project or undert aking.

(2) This chapter does not apply to enpl oyees who are enpl oyed in
seasonal enpl oynent where the enpl oyees were hired with the
under standi ng that their enploynent was seasonal and tenporary.

(h) "Enpl oyee" neans a person enployed by an enpl oyer for at |east
6 nonths of the 12 nonths precedi ng the date on which notice is
required.

1401. (a) An enployer may not order a nmass |ayoff, relocation, or
term nation at a covered establishnment unless, 60 days before the
order takes effect, the enployer gives witten notice of the order to
the foll ow ng:

(1) The enpl oyees of the covered establishnent affected by the
or der.

(2) The Enpl oynent Devel opnent Departnent, the |Iocal workforce
I nvest nent board, and the chief elected official of each city and
county governnment within which the termnation, relocation, or nass
| ayof f occurs.

(b) An enployer required to give notice of any mass | ayoff,
rel ocation, or termnation under this chapter shall include inits
notice the elenents required by the federal Wrker Adjustnent and
Retraining Notification Act (29 U S.C. Sec. 2101 et seq.).

(c) Notwi thstanding the requirenents of subdivision (a), an
enployer is not required to provide notice if a mass |ayoff,
relocation, or termnation is necessitated by a physical calamty or
act of war.

1402. (a) An enployer who fails to give notice as required by
paragraph (1) of subdivision (a) of Section 1401 before ordering a
mass | ayoff, relocation, or termnation is liable to each enpl oyee
entitled to notice who lost his or her enploynent for:

(1) Back pay at the average regular rate of conpensation received
by the enpl oyee during the |ast three years of his or her enploynent,
or the enployee's final rate of conpensation, whichever is higher.

(2) The value of the cost of any benefits to which the enpl oyee
woul d have been entitled had his or her enploynent not been | ost,

I ncl uding the cost of any nedi cal expenses incurred by the enpl oyee
t hat woul d have been covered under an enpl oyee benefit plan.

(b) Liability under this section is calculated for the period of
the enployer's violation, up to a maxi nrum of 60 days, or one-half the
nunber of days that the enpl oyee was enpl oyed by the enpl oyer,
whi chever period is smaller.

(c) The ampunt of an enployer's liability under subdivision (a) is
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reduced by the foll ow ng:

(1) Any wages, except vacation noneys accrued prior to the period
of the enployer's violation, paid by the enployer to the enpl oyee
during the period of the enployer's violation.

(2) Any voluntary and uncondi tional paynents nade by the enpl oyer
to the enployee that were not required to satisfy any |egal
obl i gati on.

(3) Any paynents by the enployer to a third party or trustee, such
as premuns for health benefits or paynents to a defined
contribution pension plan, on behalf of and attributable to the
enpl oyee for the period of the violation.

1402.5. (a) An enployer is not required to conply with the notice
requi rement contained in subdivision (a) of Section 1401 if the
departnent determnes that all of the follow ng conditions exist:

(1) As of the tine that notice woul d have been required, the
enpl oyer was actively seeking capital or business.

(2) The capital or business sought, if obtained, would have
enabl ed the enpl oyer to avoid or postpone the relocation or
term nation.

(3) The enpl oyer reasonably and in good faith believed that giving
the notice required by subdivision (a) of Section 1401 woul d have
precl uded the enpl oyer from obtaining the needed capital or business.

(b) The departnent may not determ ne that the enpl oyer was
actively seeking capital or business under subdivision (a) unless the
enpl oyer provides the departnent with both of the foll ow ng:

(1) Awitten record consisting of all docunents relevant to the
determ nati on of whether the enployer was actively seeking capital or
busi ness, as specified by the departnent.

(2) An affidavit verifying the contents of the docunents contai ned
in the record.

(c) The affidavit provided to the departnent pursuant to paragraph
(2) of subdivision (b) shall contain a declaration signed under
penalty of perjury stating that the affidavit and the contents of the
docunents contained in the record submtted pursuant to paragraph
(1) of subdivision (b) are true and correct.

(d) This section does not apply to notice of a mass |ayoff as
defined by subdivision (d) of Section 1400.

1403. An enpl oyer who fails to give notice as required by
par agraph (2) of subdivision (a) of Section 1401 is subject to a
civil penalty of not nore than five hundred dollars ($500) for each
day of the enployer's violation. The enployer is not subject to a
civil penalty under this section, however, if the enployer pays to
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all applicable enpl oyees the anounts for which the enployer is liable
under Section 1402 within three weeks fromthe date the enpl oyer
orders the mass |ayoff, relocation, or termnation.

1404. A person, including a |local governnent or an enpl oyee
representative, seeking to establish liability against an enpl oyer
may bring a civil action on behalf of the person, other persons
simlarly situated, or both, in any court of conpetent jurisdiction.
The court may award reasonable attorney's fees as part of costs to
any plaintiff who prevails in a civil action brought under this
chapter.

1405. If the court determ nes that an enployer conducted a
reasonabl e investigation in good faith, and had reasonabl e grounds to
believe that its conduct was not a violation of this chapter, the
court may reduce the anmount of any penalty i nposed agai nst the
enpl oyer under this chapter.

1406. In any investigation or proceeding under this chapter, the
Labor Conmm ssioner has, in addition to all other powers granted by
| aw, the authority to exam ne the books and records of an enpl oyer.

1407. (a) Paynments to a person under subdivision (a) of Section
1402 by an enpl oyer who has failed to provide the advance notice of
facility closure required by this chapter or the federal Wrker
Adj ustnment and Retraining Notification Act (29 U S.C. Sec. 2101 et
seq.) may not be construed as wages or conpensation for personal
services under Article 2 (commencing with Section 926) of Chapter 4
of Part 1 of Division 1 of the Unenpl oynent | nsurance Code.

(b) Benefits payabl e under Chapter 5 (commencing with Section
1251) of Part 1 of Division 1 of the Unenpl oynent |nsurance Code may
not be denied or reduced because of the receipt of paynents rel ated
to an enployer's violation of this chapter or the federal Wrker
Adjustnment and Retraining Notification Act (29 U S. C. Sec. 2101 et
seq.).

1408. The provisions of this chapter are severable. |[If any
provision of this chapter or its application is held invalid, that
invalidity shall not affect other provisions or applications that can
be given effect without the invalid provision or application.
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